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amounts shall be allowable costs if approved
by the Contracting Officer. Before final pay-
ment under this contract, the Contractor
and each assignee whose assignment is in ef-
fect at the time of final payment shall exe-
cute and deliver—

(i) An assignment to the Government, in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including interest, if any)
properly allocable to costs for which the
Contractor has been reimbursed by the Gov-
ernment under this contract; and

(ii) A release discharging the Government,
its officers, agents, and employees from all
liabilities, obligations, and claims arising
out of or under this contract, except—

(A) Specified claims stated in exact
amounts, or in estimated amounts when the
exact amounts are not known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Con-
tractor to third parties arising out of the
performance of this contract; provided, that
the claims are not known to the Contractor
on the date of the execution of the release,
and that the Contractor gives notice of the
claims in writing to the Contracting Officer
within 6 years following the release date or
notice of final payment date, whichever is
earlier; and

(C) Claims for reimbursement of costs, in-
cluding reasonable incidental expenses, in-
curred by the Contractor under the patent
clauses of this contract, excluding, however,
any expenses arising from the Contractor’s
indemnification of the Government against
patent liability.

(End of clause)

Alternate I (FEB 1997). As prescribed
in 16.307(a)(2), substitute the following
paragraph (b)(1)(iii) for paragraph
(b)(1)(iii) of the basic clause:

(iii) The amount of progress and other pay-
ments to the Contractor’s subcontractors
that either have been paid, or that the Con-
tractor is required to pay pursuant to the
clause of this contract entitled ‘‘Prompt
Payment for Construction Contracts.”” Pay-
ments shall be made by cash, check, or other
form of payment to the Contractor’s sub-
contractors under similar cost standards.

Alternate II (AUG 2012). As prescribed
in 16.307(a)(3), substitute the following
paragraph (a)(1) for paragraph (a)(1) of
the basic clause:

(a)(1) The Government will make payments
to the Contractor when requested as work
progresses, but not more often than once
every two weeks, in amounts determined to
be allowable by the Contracting Officer in
accordance with FAR subpart 31.3 in effect

48 CFR Ch. 1 (10-1-14 Edition)

on the date of this contract and the terms of
this contract. The Contractor may submit to
an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost for performing
this contract.

Alternate III (AUG 2012). As pre-
scribed in 16.307(a)(4), substitute the
following paragraph (a)(1) for para-
graph (a)(1) of the basic clause:

(a)(1) The Government will make payments
to the Contractor when requested as work
progresses, but not more often than once
every two weeks, in amounts determined to
be allowable by the Contracting Officer in
accordance with FAR subpart 31.6 in effect
on the date of this contract and the terms of
this contract. The Contractor may submit to
an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost for performing
this contract.

Alternate IV (AUG 2012). As prescribed
in 16.307(a)(5), substitute the following
paragraph (a)(1) for paragraph (a)(1l) of
the basic clause:

(a)(1) The Government will make payments
to the Contractor when requested as work
progresses, but not more often than once
every two weeks, in amounts determined to
be allowable by the Contracting Officer in
accordance with FAR subpart 31.7 in effect
on the date of this contract and the terms of
this contract. The Contractor may submit to
an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost for performing
this contract.

[48 FR 42478, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.216-7, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

52.216-8 Fixed Fee.

As prescribed in 16.307(b), insert the
following clause in solicitations and
contracts when a cost-plus-fixed-fee
contract (other than a facilities con-
tract or a construction contract) is
contemplated.
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(a) The Government shall pay the Con-
tractor for performing this contract the
fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made
as specified in the Schedule; provided that
the Contracting Officer withholds a reserve
not to exceed 15 percent of the total fixed fee
or $100,000, whichever is less, to protect the
Government’s interest. The Contracting Offi-
cer shall release 75 percent of all fee with-
holds under this contract after receipt of an
adequate certified final indirect cost rate
proposal covering the year of physical com-
pletion of this contract, provided the Con-
tractor has satisfied all other contract terms
and conditions, including the submission of
the final patent and royalty reports, and is
not delinquent in submitting final vouchers
on prior years’ settlements. The Contracting
Officer may release up to 90 percent of the
fee withholds under this contract based on
the Contractor’s past performance related to
the submission and settlement of final indi-
rect cost rate proposals.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 62 FR 12721, Mar. 17,
1997; 76 FR 31409, May 31, 2011]

52.216-9 Fixed Fee—Construction.

As prescribed in 16.307(c), insert the
following clause in solicitations and
contracts when a cost-plus-fixed-fee
construction contract is contemplated:

FIXED FEE—CONSTRUCTION (JUN 2011)

(a) The Government shall pay to the Con-
tractor for performing this contract the
fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made
in installments based upon the percentage of
completion of the work as determined from
estimates submitted to and approved by the
Contracting Officer, but subject to the with-
holding provisions of paragraph (c) below.

(c) The Contracting Officer shall withhold
a reserve not to exceed 15 percent of the
total fixed fee or $100,000, whichever is less,
to protect the Government’s interest. The
Contracting Officer shall release 75 percent
of all fee withholds under this contract after
receipt of an adequate certified final indirect
cost rate proposal covering the year of phys-
ical completion of this contract, provided
the Contractor has satisfied all other con-
tract terms and conditions, including the
submission of the final patent and royalty
reports, and is not delinquent in submitting
final vouchers on prior years’ settlements.
The Contracting Officer may release up to 90
percent of the fee withholds under this con-
tract based on the Contractor’s past per-

52.216-10

formance related to the submission and set-
tlement of final indirect cost rate proposals.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 62 FR 12721, Mar. 17,
1997; 76 FR 31409, May 31, 2011]

52.216-10 Incentive Fee.

As prescribed in 16.307(d), insert the
following clause in solicitations and
contracts when a cost-plus-incentive-
fee contract (other than a facilities
contract) is contemplated:

INCENTIVE FEE (JUN 2011)

(a) General. The Government shall pay the
Contractor for performing this contract a fee
determined as provided in this contract.

(b) Target cost and target fee. The target
cost and target fee specified in the Schedule
are subject to adjustment if the contract is
modified in accordance with paragraph (d)
below.

(1) Target cost, as used in this contract,
means the estimated cost of this contract as
initially negotiated, adjusted in accordance
with paragraph (d) below.

(2) Target fee, as used in this contract,
means the fee initially negotiated on the as-
sumption that this contract would be per-
formed for a cost equal to the estimated cost
initially negotiated, adjusted in accordance
with paragraph (d) below.

(c) Withholding of payment. (1) Normally,
the Government shall pay the fee to the Con-
tractor as specified in the Schedule. How-
ever, when the Contracting Officer considers
that performance or cost indicates that the
Contractor will not achieve target, the Gov-
ernment shall pay on the basis of an appro-
priate lesser fee. When the Contractor dem-
onstrates that performance or cost clearly
indicates that the Contractor will earn a fee
significantly above the target fee, the Gov-
ernment may, at the sole discretion of the
Contracting Officer, pay on the basis of an
appropriate higher fee.

(2) Payment of the incentive fee shall be
made as specified in the Schedule; provided
that the Contracting Officer withholds a re-
serve not to exceed 15 percent of the total in-
centive fee or $100,000, whichever is less, to
protect the Government’s interest. The Con-
tracting Officer shall release 75 percent of all
fee withholds under this contract after re-
ceipt of an adequate certified final indirect
cost rate proposal covering the year of phys-
ical completion of this contract, provided
the Contractor has satisfied all other con-
tract terms and conditions, including the
submission of the final patent and royalty
reports, and is not delinquent in submitting
final vouchers on prior years’ settlements.
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